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§ 901.1 The principle as mn once 


§ 901.2 Electronic and 


1.1 The principle of authentication — 
i se rende that evidence offered during a trial or he 
ing be connected somehow with the subject matter of an 
litigation.’ This is true regardless of the form the evidence taker 
real or demonstrative evidence, admissible hearsay (ingly 
writings), expert opinion evidence, and the first-hand obs 
tions of lay witnesses. |» Bo! Roc | 
Authentication and identification are “special aspects” of 
vancy concerned with showing this connection.’ The terms 
“authentication” and “identification” are not defined in either the 
Wisconsin or Federal Rules of Evidence, nor did they have an 
exact meaning in the common law.” Rather, they address à 
mélange of evidentiary problems arising with respect to tangible 
objects, writings, and conversations, In general, the proponent 
must offer sufficient evidence “that the matter in question is 
what its proponent claims.” Put differently, “authentication” is 
protean, pivoting on whatever the “matter in question” happens 
to be, as articulated by the proponent. Authentication issues 
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1 arise regardless of the form taken by the evidence, be it an ex- 
a hibit or witness testimony. j- _ 


Building upon the common law, the Wisconsin Rules of Evi- 
dence offer a series of diverse provisions applicable to particular 
situations regarding authentication and identification. The ‘il 
lustrations’ provided in Wis, Stats. § 909.015 purport only to give 
examples of how authentication and identification may be at- 
complished in a variety of contexts. Wis. Stats. § 909.02 provides 
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preliminary issue in support of his 
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. issue, without submission to the j 
3 1 jury, 
as a basis for his ruling on 
admissibility. On the other hand, the 
authenticity of a writing or statement 
1s not a question of the application of a 
technical rule of evidence. It goes to 
genuineness and conditional relevance, 
as the jury can readily understand. 
Thus, if a prima facie showing is made, 
the writing or statement comes in, and 
the ultimate question of authenticity 18 
left to the jury. 
McCormick on Evidence § 227 (3d ed.). 
For the current volume, see McCor- 
mick on Evidence, § 212 (7th ed.). 
T  8City of New Berlin v. Wertz, 105 
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the account was payable to a third 
person—a POD account; absent some 
showing that the owner requested or 
consented to this condition on the ac- 
count, the entries were not properly 
authenticated). The Bruckner court 
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the note establishing the debe a tat 
“legal act” and not hearsay, thus the 
proponent did not have to prove that 
the note fell within a hearsay excep. 
tion, such as § 908.03(6); nonetheless 
it was error to admit a copy of the 


Anote, rather than the original, because 
the proponent failed to properly au- 


the aticate the copy as a “true and cor. 
rect copy of the original,” thus failing 


to establish a prima facie case that the 
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f including the attachment of a 
por’ ed “true copy” to the complaint 
lid not bear any endorsements); 
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§ 909.015 GENERAL PROVISION; ILLUSTRATIONsg | 
By way of illustration only, ent. not by way of limitati, 
following are examples of aut ence don. or identif N, the 
conforming with the requirements, o Wis. Stats. § 909 01. “tio, 
(1) Testimony of witness with knowledge. 
Testimony of a witness with knowledge that a matter jg aa 
is claimed to be. | it art to. d at i 
(2) Nonexpert opinion on handwriting. 3 
| Nonexpert opinion as to the genuineness of handwriting p 
upon familiarity not acquired for purposes of the litigati 
(8) Comparison by trier of fact or expert witness, 
Comparison by the trier of fact or by expert witne 
specimens which have been authenticated. tè 
.__ (4) Distinctive characteristics and the like. 
Appearance, contents, substance, internal patterns, or othe 
distinctive characteristics, taken in conjunction with 
circumstances. pas ; 
`. (5) Voice identification. gin 
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[Section 9015.0] à 
red. R. Evid. 901(b), advisory 

committee’s note. 

[Section 9015.101] 


‘twis, Stats. $ 909.015(1). The 
corresponding original federal rule, 
Fed, R. Evid. 901(b)(1), was worded 
slightly differently (“Testimony that a 
matter is what it is claimed to be.”). 
According to the Judicial Council Com- 
mittee’s Note to Wis. Stats. 
$ 909.015(1), the alteration to the 
federal rule was for clarity and was 
not intended to change the substance 
of the illustration, The current federal — 
rule is equally terse: “Testimony that 
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examination of questioned docu: ine 
Furthermore, Lonzo did not aver the 
the copy of the note PHH sb 
on summary judgment was a true a 
correct copy of the original, In addi 
tion, while Robin Callahan avery i 
that he was a ‘custodian of the busi 
ness records’ for PHH, that he had 
‘personal knowledge of how these re. 
cords are created and kept and main. 
tained,’ and that PHH is ‘the current 
holder of said note,’ he did not aver 
that PHH was in possession of the 
Original note or that the copy of the 
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Dow Family, LLC v. PHH Mortg. _ 
Corp., 2013 WI App 114, J 20-23, 350° 
ies aus 838 N.W.2d tis (Ct. App. $ 
| F on other grounds, 2014 1 
56, 384 Wis, 2d 796, 848 NWod 7. 
84 U.C.C. Rep. Serv. 2d 87 (2014) ( 
mortgage foreclosure action, held 
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Consequently, neither Lonzo’s nor Cal- 
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in, 2010 WI App 162, {1 37-39, 
0 Wis, 2d 500, 794 N.W.2d 769 
nA 2010) (n a domestic violence 
O8ecution, the State adequately 
thenticated recorded telephone con- 

ations between the defendant and 
victim while he was in jail; authen- 
ion requires only that the propo 
forward sufficient evidence 
ï nding that the voices were 
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judicial notice of an affidavit regard- 
ing the registration status of the driv- 
er's truck in Iowa which the opposing 
party did not dispute; the affidavit by 
an executive of the trucking company 
attested to the truck’s registration 
status in lowa and included attached 
documents, which sufficiently authen- 
ticated the documents under § 909.01). 


2See State v. Giacomantonio, 
2016 WI App 62, { 19, J 22, 371 Wis. 


2d 452, 885 N.W.2d 394 (Ct. App. 2016) . 
(holding “that electronic correspon- 
dence, including text messages, does © 


not warrant different or more strin- 
gent authentication rules than those 
that are used to authenticate other 
sorts of correspondence” and that the 
young vicim of sexual abuse could 
identify the defendant as the person 
who sent her incriminating texts 
through both her personal knowledge 
and surrounding circumstances: “The 
victim testified to the phone number 
that was associated with Giacomanto- 
nio’s phone, that she understood the 
messages had come from him, and that 
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the messages used in the exhibits he 


she wou" 


trial were typical messages 
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find that Giacomantonio was the au- 


thor of those messages.”) (citations 
omitted). 


“State v. Smith, 2005 WI 104, 
T1 31-32, 283 Wis. 2d 57, 699 N.W.2d 
508 (2005) where defendant was con- 
victed of failing to pay child support 
and, on appeal, challenged the authen- 
ticity of a Maine court order. After 
canvassing the “illustrations” in 
$ 909.015(1) and (7), the court upheld 


the trial courts determination that a 


copy of the Maine court order had been 
sufficiently authenticated: 


Here, the State claimed that Exhibit 3 
was a copy of the court order issued in 
Maine. Cook, an employee of the clerk 
of circuit courts office, testified that 
the certified copy of the Maine court 
order, with the raised seal of that 
court, was in the circuit court’s file for 
< the underlying child support case, 92- 
- FA-021. She compared that certified 
copy with Exhibit 3 and verified that 
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Ar nas from personal knowledge about all Ave do 

procedures, but his experience working in the hospital provi! 
basis upon which he could identify and authenticate the hie i 
records relating to all five procedures. oe Spital 
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The second illustration recognizes the continuing validity of 
the common-law practice of allowing lay witnesses to testify about 
the genuineness of handwriting, provided they have personal 
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call log on a cell phone is another commonly relied upon resource, 
although a chain of custody may be appropriate in some instances 
to minimize risks of tampering. Personal lists of phone numbers 
handwritten or more likely computer “contacts” used for emails, 
texting, or phone calls may be scrutinized under the same 
hearsay exceptions as well as past recollection (electronically) re. 
corded (Wis. Stats. § 908.03(5)) or as written present sense 
impressions (Wis. Stats. § 908.03(1)). Once it is shown that the 


ELA 
> 


If the call was made to an 
other speaker may b “upon the speaker’s self-identification 
or other circumstan wall likelihood, the other circumstances 
which also fall within Wis. Stats. 


calling of a number assigned by the 
-~ telephone company reasonably sup- 
T ports the assumption that the listing 

"is correct and that the number 1s the 
rea shed, If the number is that of a 


of busin ess, the mass of author- 


$ 227 
ticati 


some addition 
dentification 0°. 


f the 
Mr rities 
ire T tho i 


gybENCE AUTHENTICATION AND DENTE 


; ATION 
ç 909.015(4) (distinctive 


909.0155) (voice identification) re Cteristics) Or Wis 


. alls placed + ; 
siness Simply by gh... 0 a business . 

ed by the telephone te ai hi number called weed to 
ness and that the conversation relays : eb eis to the busi: . 
à ansacted over the telephone $ eau 0 Dusiness reasonably 
articular employee with w om the llean, 5 Tees 
ation goes to weight; not admissibility. pen’. This consider. 
s 9015.7 Public records or reports 

Example (7) concerns the authe 
public records through the use o 
testimony of a custodian or other qualified witness. This method 
of authentication should be contrasted with the self-identification 
or self-authentication of certain kinds of certified public records 
under Wis. Stats. § 909.02(4). 


The foundation suggested by this illustration involves a blend 
of testimony from witnesses and judicial notice of law by the 
judge. Authentication often provides the basis for qualification 
under an applicable hearsay exception for the public record. 
Moreover, the example covers two different kinds of public 
a li here there is evidence that a 

First, this illustration applies where there is 
writing authorized by law to be recorded or filed was in ee ss 
corded or filed in the appropriate public office.” Public Aaa À y 
ting this description may also be self-authenticating pursu 


$ 9015.7 


Stats. 


ntication or identification of 
f extrinsic evidence; i.e., the 


| is is the Mills’ residence.’ Further- 
cg telephone calle fais eue TO uke berea whether i 
mind. np mur is Med to Mills ‘was home, the person answered, 


Jla ia not at home.’ While the 
») J.T. Mills is not at h | 
exploration before the trier of fact) evidence does raise potential lb 
citations omitted]. problems, it was Sey ited). 
‘See First State Bank of Denton for authentication.”) (ci 


y Maryland Cas. Co., 918 F.2d 38, $I gee Fed. R. Evid, 901(bX6) advi- 


il Fed, R. Evid. Serv. 998 (6th Cir. Le, committee's note (quoted in part, 
1990) (involving an arson E E, above). ee P Y 

ca iasurance policy where the daa ection 9016.71 | 

upheld the admission of evidence 0%% A [Sect] ee, for example 

telephone conversation pee eee MLE otal 


aera 
AS Li 


AT EL nage 
rie 11 5 
n Lie 


ari 


Wisconsin Evingy 
CR 


$ 9015.7 E 
. 2(4). ; t 66 rt q” 5 

Wis. Stats. Š 909.0 ‘on also extends to “purported” public ti 
Second, the illustra ent , or data CORP AMONG, in an hii 

cords, reports or Sil" ihat the writing was from a public gpa 


ased upon a showing kept. The term “data compilati © 
mere une ni this mato co sai ter generated informant 
f was intende ae the public office regularly keeps statement: 
| Resolving whet a may be accomplished through testimony by 
a sofia BATS miens aphab statutes or regulata 
dem relating to the duties of the P puc 3 \ EATA RT : 
as . ocuments or data c ion 
1 amsi Pi RO the old with the RS and concerns the 
authentication of “ancient” documents a x lata compilations, in 
any form. It represented an expansion 0 the ae law in that 
this method now may be applied to electronica ly Stored data! 
The rule’s illustration addresses only authentication; the hearsay 
exception for ancient documents, § 908.03(16), is the proverbial 
other side of the coin. Internet resources have exponentially 
increased the domain of “old” documents that are now readily 
available, provoking problems that have called into question 
whether this hearsay exception should be abrogated or substan. 


iciently papers that have been recorded or filed 
Dh... there, such as wills, conveyances, or 


Here, the State claim income tax returns, the proof that such 
was a copy of the co r documents have come from the custody 
| = Maine, Cook, an em » “of the proper office is usually accepted 


as sufficient authentication.” 
[Section 9015.8] 


‘Fed. R. Evid. 901(b)(8) advisory 
committee’s note (“The familiar an 
cient document rule of the common 
law is extended to include data stored 
electronically or by other similar 
means”), : 

…. .. According to the J udicial Coun 
1 cil Committee’s Note to Wis. Stats: 
ts —«§ 909.015(8), this provision was çon" 


t v1 ’ 
V @) ay = \ Ly v 
iy & 


sistent with prior Wisconsin cast lav 


of circuit court’s office, 
the certified copy of t 


Hre 


lars. The note cited some of a 
Cases, but observed t at t 
ent cases focused on the |” 

admitting these doc 


Q © 


ia na he Sw OS 


> ff 


gypENCE AUTHENTICATION AND Ip 
ENT 


: IFICA 
tially revised. See § 803.16. TON 


The illustration im 6 th $ 9015.8 
information, in whateva, Tee conditi 
ie à ver Itlons 
compilation must be ; form, st ie ue authentication 
oncerning its authenticit Condition AS t ocument or data 


utilation of documents ne eratio 


te n 2A 
x J ns On the 9 Suspicion 
raise Serious questions a her j fac 


: o e of d 
rarr x ocum 
bout their man c eulärities, for exam 5 


ument” cumstances 2m 
that Surface cethodology toe i 
m 


Second, the document, must h 
a 
one would naturally expect to Bnd Meee hea In a place where 
course, depend on the type of doc ocument. This will, of 


may also involve a consideration of wh 
mation or document during the bon reid far the infor- 


Finally, the illustration modified ri iri 
the document or information exist PAM de ne 
time it was offered, as opposed to 30 years under the common 
law.” The age requirement may be satisfied by the testimony of a 
witness with knowledge of its age, Wis. Stats. § 909.015(1), by 


Í 


?See Muehrcke v. Behrens, 43 purported to be; in short, reliability is 
Wis. 2d 1, 169 N.W.2d 86 (1969) (in a separate problem). eel ; 
dispute over whether a road was pub-  ’ ISee Fed. R, Evid. 901(b)(8) advi- 
lic or private, party introduced town sory committee’s note (“Since the im- 
record dating from 1932, describing portance of appearance diminishes 
the road as “160” rods, where the nota- [with respect to electronically stored 
ion “ y “ap”. datal, the importance of custody or 
tion “160” erimposed over “80”; aatal, p , 
ME on lace where found increases corre- 
the court ob d that “[iJnstruments piace “^ TUN : 
me | ondingly. This expansion 18 neces 
and records executed more than et a in view of the widespread use of 
years prior to trial are admissible an methods of storing data in forms other 
pertinent but not controlling . However, th co nventional written records.”), 
when the instrument shows an altera- ST See (McCormick on Evidence 
tion on its face it is the obligation O°. 94. (7th ed.) (observing that this il- 
th e o à it ato explain the § 225 a. Wed Í . ly to any document, 
eration. y Ki PADA i m ti not just a this A. FL: atas COIS 


| A i hee a 
World Industr eral Se a aia eine) 
Prod T aa | d | 
L CR Je à 
Fed. R, Evid. Serv 


7 
= 


(admission o F the 
Ccuments” ght 
ant comp any 
dangers posed 
the 104088 

e 1930 
4 AR 
suspicion 


not to th 


Wisconsny Evm 


§ 9015.8 


the content of the document itself, Wis. Stats. § 909.015(4) or by 


expert testimony. 
em 
§ 9015.9 Process OF Sy re Hon throughs cho 
Example (9) permits au i | ng that a 
tem produces an accurate resu t: Generally, th 
p es ee be attempting to introduce the “result” of the a 
eed as a scientific test or images taken by surveillan i 
cameras.’ This illustration contemplates the proponent introduc. 
ing evidence which describes thè process or system and demon. 
strates that the process or system produces an accurate result, It 
does not demand that the judge find that the particular result 
was “accurate,” but only that a jury, acting reasonably, could 
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§ 902.4 Certified copies of public records 
§ 902.5 Official publications | 

$ 902.6 Newspapers and periodicals 

$ 902.7 Trade inscriptions and the like 

§ 902.8 Acknowledged and 

§ 902.9 Commercial paper an 
§ 902.10 Statutory rules | 0 w 
§ 902.11 Health care provider recorda | 
§ 902.12 Certified domestic records of regularly conducted activity 
§ 902.13 Certified foreign records of regularly conducted activity 


—— 
This section tracks the common ae ie fles thi 
authenticating AT testimony by 
pio os ee Op- 
witnesses, Awiwardly statad, the'thing tio weight of the 
posing total is free, however, to challenge 
evidence,’ (I AGE AT 15, the ca 
Unlike Wis. Stats. $ rt i 
vidence set fort 


5 902.0 Introduction: “Documents,” “records,” and 


TE 


Ments, 


§ 909,0 


F ye ar ; Ie ia 44 = ) 
fe Ley | g * anc | 
»(1) 


& at rn 


`- > Le 
its 


WL 


WISCONSIN 
Evomag EVDE! 


. d “ ister” record d 

ae f official records. A “regis . ed. eve 
ei AE Led personal knowledge and which often o Be! of those 
aed registering a deed). A “return” al d 


§ 902.0 


i ises (e.8- ; 
Or Oe T orials actions but usually involved events ceux, es 
ring outside of the office itself (e.g., a search warrant return) à certi 
“certificate” is an official document given to a citizen in which th oa 
official (e.g., a notary) certifies certain facts to be true. A “r oot 
“senerally summarizes an, investigation which the official oe 
conducted.” £ 
Compliance with Wis. Stats. § 909.02 satisfies the evidentiary Ja 
foundation required to identify or authenticate a document or App. 
other object, yet it does not assure admissibility. The hearsa tach 
rule, for example, may provide further obstacles to the abe Stat 
ment’s introduction.’ Also, the proponent must comply with the aye 
original writings rule (assuming there’s an objection), although Divi 
public records are specially favored. (See § 1005.1.) cate 
§ 902.1 Public document under seal | ae 
A public document is self-authenticating if it bears the cal 
prescribed seal and a signature purporting to be an attestation or a 
execution of the document, This rule was consistent with prior 2d 
Wisconeinag hut PERS? in certain respects.' Public docu- Ap 
ments authenticated under this rule are “origi ” $9 
oe Wie ns Chante Sian oll rule. originals” for purposes à” 
° — . ei 
Ni Stats. §909.02(1) requires that the seal on the document bi 
may be that of one of the following entities; the United States, do 
a district, commonwealth, territory or insular a 
Trust Te genie, States, the Panama Canal Zone, or the e 
sv politic AR FL, FÉES e slands. The seal may also be that qt 
TP PTE PP een depat ment, officer or agency of any of p 
t al., [Section 902.1] À 
ang Wigmore’s typolog ee Wis? Stats. § 909.02(1) Judicial 
Ewah anakaa aios Note (This si 4 
Ison v. Z 262 =() WW. section is co sistent with present case f; 
d statutes. There are statutes A 


a specific public document 
be self-authenticale™ 
m would extend 8°” 
o those public 40%", 
sal which are no 


statute.”). PA A 
902(4) advi: 


TAJ 
D 


Pere 
ioe 
« “À 
UV 

Là 


Le 
ad. 
7! 
EV 


EVIDENCE AUTHENTICATION a. I 
D 


hose entities.’ The 

' The most common es, mu 
icate authenticating Co 
certificate. The a 
some other rule,’ 


A signature must also ap 


‘See, e.g., State y 
9d 441, 445, 397 N.W2d a e Wis. 
App. 1986) (involving a certificat (Ct, 
tached to a driving record beanies at- 
State of Wisconsin, Departm 8 the 
Transportation seal and thé fase si 
signature of the Administrator of the 
Division of Motor Vehicles: theos e 
cate described the attached ifi- 


hed 
and certified that the copisé Paras 
and accurate photographs of the ori i 
nal record). Leis is discussed further 
below. 


“See Nelson y. Zeimetz, 150 Wis. 
2d 785, 799, 442 N.W.2d 530, 585 (Ct. 
App. 1989) (discussing Wis, Stats. 
$ 909,.02(1) and (2), the court observed 
that “lulnder subsec. (1), the seal ap- 
pears on the document itself. Under 
subsec. (2), it appears on a separate 
document which certifies under seal 
the authenticity of the first docu- 
ment”). Pt nds ed de 

In Nelson, the document in 

question was a letter signed by the 
Director of the, Bureau of Driver Li- 
censing. The letter was not notar zed 
nor did it bear a seal of a public of- 
ficer, 442 N.W.2d at 796. It was not 
admissible’ under Wis.’ Stats. 
$ 909.02(4) because there was no ac- 
companying certificate. ‘The letter 


SE 


V2 
>] 


pear on the 


3 Tjwo cert: : 
Wie 
is eid à 


St ap 
Pear $ 902, 

à © Of this se the document : 
ki of Public ÿpe of documen, Sel 


ut `e record, ent ig ; 
S 


aut "US Insta 
t be enticat nce 


Here the & 
, tate clai 
Wade, imed th ibi 
Mai co of the court ordet FANS 
È » an employee of the sais 
que 8 ores testified that 
order, With fhe meee she “aba 
Court, was in t race 


opy of the 
en found in 

n item of its 
nature is kept and that Exhibit 3 was 

a Copy of that order. 
o See Fed. R, Evid. 902(1) advi. 
sory committee’s note (“The accep- . 
tance of documents bearing a public 
seal and signature, most often encoun- 
tered in practice in the form of ac- 
Knowledgments or certificates authen- 
ticating copies of public records, is 
actually of broad application. Whether 
theoretically based in whole or in part 
upon judicial notice, the practical 
underlying considerations are that 
forgery is a crime and detection is 
fairly easy and certain"). | 

> See State v. Leis, 134 Wis, 2d 
441, 397 N.W.2d 498 (Ct. es aie 
which illustrates whe ON uit deride 
dered by the overly technic 


lic “records” and 
of these rules. The pub #50 described 


i 


“documents” involved 


laws: 00% à a | 
o cales Bearing the State of 


D ment of Transporta- 
4% i si oa signature of 
A rator, à printout 
record, a typed 


fs status, à no- 
Ea ncial proof, 
d orders of 
The state 


WISCONSIN Eve 
c 


$ 902.1 } 


7 
tted by statutes. | 
sufficient where eae Stats. § 909.02(1) obviates the need 
Compliance W nformity with other rules governi 
rt, the court should not read into this ng 


d in other provisions BOVernin 
g 


demonstrate CO 
authentication. In sho ts 
requirements that are tou 
authentication.” 


i t under seal 
2 Public documents no 
$ ue ae is analogous to the procedures set forth in Wis 


| + allows for the self-authenticati. ” 
” § 909.021). In effect, it allows ication of 
Re documents by an officer with a seal.' The rule was con. 


of the Revocation and Sus- $ 909.02(1)] does not require that the 


supervisor : it legal custodian personally com 
ion Unit to explain how the uni à ya. y pare the 
ares a certified driving record. copy with the original. The statute only 


requires that the custodian certify that 
the record is correct by a seal anq 
4 x signature purporting to be an a 3 
ord was an “authorized record under tide. Defendant had AGE Halo | 
Wis. Stats. § 343.23(2) and Wis. Stats. accuracy of the record’s contents. Be. 
$ 348.24(1). 134 Wis. 2d at 444, 397 cause defendant’s record was certified 
N.W.2d at 500. The court, however, in accordance with [Wis. Stats. 
excluded the typed summary of defen- § 909.02(1)], the trial court erred in ap- 
dant’s status because it was not a pub- plying the certification requirements of 
lic document authorized to be recorded  [Wis. Stats. § 889.08(1)]. 
or filed pursuant to those statutory 134 Wis. 2d 446, 397 N.W.2d at 501. 
at 44/ _ The court reached the correct 


The court noted that the ab- 


“Mor pre conclusion but several observations 
art coni Are in order. Wis. Stats. § 909.02(1) 
: stats. "authenticates only the certificate; the 
9.0 2(4). driving record is also self- 
wd was authenticating but by virtue of Wis. 
Stats. $ 909.02(4), which the court did 
gs a discuss or cite. See Nelson Y. 
Zeimetz, 150 Wis. 2d 785, 798, 442 


FW.2d 530, 535 (Ct. App. 1989); 


_ Transportation sea he i ar 
* signature of the à "+ State v. Leis, 134 Wis. 2d 441, 


W.24 498 (Ct. App. 1986) (“[Wis. 


+ Division of Moto ] 0 3 sy 
_ the record’s authenticity. 3, S § 110.015] expressly authorizes 
wre 202.0207 )], 184 Wis. 2d Ə, 397 the l sion’s administrator, through 
2 p LAS a oie U 4 de i na aa } i 1 C ed employees, to his 
: FN” runer explained facsimile signature to all certifications 


t 


DE, ©: 
É i ted 
ve els (quo 
+ 
By + dvi- 

ie, explained t 

| e as follows: 
| which raise à 


_ ae urs: 
ness of py. 


EVIDENCE —A 


sistent with 
Wis. Stat 
sealed anc 
urport to 
or employe 
stats. § 90 
lic officer | 
or subdivi 
ment mus 
sealed doc 
the signat 
$ 902.3 E 
Wis. St: 
to foreig! 
shown.’ ] 
earlier, n 
In anal 
labyrintl 
“docume 
certificat 
in the dc 
cuted or 
the law 
attestat: 
by a “fir 
official « 
docume 


ported o 
of an of 
effectin: 
stances 
-~ graph 4 
tion by 
. Notari: 
forces | 
+ coverec 
4 è tion on 
FRS 
tee’s N 
“This 
present 
are st: 
Public 
Self ar 
Would 
those ] 
Which 
Ute”). 


AvIDENCE— AUTHENTICATION AND Ip 
EN 


; TIFICATIO 
sistent with prior Wisco : 


1s 

Wis. ee 3 909.02 k 
n 

2 eng rs sealed 3 2e ates two qd ih ae anon 

urp © Signature in hia, Unsealed doo nts: One un- 


r employee of any: of th bine 
Stats. $ 909.02(1). The geef¥ernmental enti 


: officer having a ge | 
o subdivision of the E i naian official das made by a pub- 
ment must constitute a ASLON employee Ree the district 
sealed document has the 
the signature is genuine, 


S 


labyrinthine rule, one should 
“document,” which is the obje 


° ¢ 99 53 4 
certification,” which in effect vouches for some of the information 


attestation. The rule requires that the document be accompanied 
by a “final certificate” as to the genuineness of the signature and 
official capacity of: (i) the person who executed or attested to the 
document; (ii) of any foreign official whose certificate of genuine- 


ported official signatures in the absence “See Nelson y, Zeimere 1, Yo 
of an official seal, the greater ease of 2d 785, 799, 442 ey [Wis 040 
effecting a forgery under these circum- App. 1989) (“Un A 1] a pears 
stances is apparent, Hence this panasu $ 909.02(2) the officia EF ane 
graph of the rule calls for authentica: on a separate E EN ticity of the 
tion by an officer who has a seal. fies under seal the ay a 


Notarial acts by members of the armed 5 <4 document.”). 
forces and other special Sento [Section 902.3) 
covered in [Fed R, Evid, 20200) RE avid, 90 
on omitted]. sde? itt: A si | À ce nmittees not (The 
2q adi, i ie ORETA -Comn it à method for € s 


+ ec La 
gute: 


F 
r P, 
j ILO D A 


E IA: LA on LA Jen I. 
A A Pm 18 ee | ff) y A A ; É 
Y (A4. THE CL \ 09. + P ali DL 

"1 ah Te ape Y JUU rai - 10l V 

te to Wis. Dt gre Thy +h F4 4 
8 j | t en t f y ANCL mes 
7 - | 
} OTI 


Wisconsin Evie, 
CR 


ial ] ition relates to th 
fficial POS: O the executi 
ness of pee Bo ents or (iii) is in a chain of certificate, or 
attesta aa N of signature png ‘ican position relating to the a 
enuin > n of the document. ; 
i ttestation 0 
ppe TA certification must 2 rs RE que of the official, 
ecifically designated 1D Wis. Sta F| :02(3). The Obvious 
HRR of this requirement 18 to provide an outside check on t 
Scone of the information In the document, at least as it relates 
to the genuineness of the signature and the official Capacity of 
ut the reliability or accuracy. of the ; 


the signer. Questions about : 
formation in the document itself are more properly addresse ‘es 


hearsay problems or under Wis. Stats. $ 904.03. 

The last sentence of the rule provides an escape clause from 
the stringent requirements relating to the final certificate. The 
judge may, for good cause shown, order that the documents be 
treated as presumptively authentic without the final Certificate 
where the parties have been given a reasonable opportunity to 
investigate the authenticity and accuracy of official documents. 
The court may also permit an attested summary with or without 
final certification, = ee 


im 24 
tr ad = 


DRE RAS FF { 2 
t H + a La fee “ae 
62. Cernea 71eS8 OL DL 
ED x E a De fr à mé. £ > e a L 2 
EE ae AA AE af re f D. Et PE NN ei Sa 
À F i aae TR > 7 2 
Va ‘ ~ca/ fs’ 
és a 2 \ Hora 
kr: k g F: ` D 4 V § 
¥ P; 


Le > - À ET. ý "2 ta- 
Gi, g 4 E ry J s 
© é Ga “ 
E e wh 006 Y ï 
7 Fy bé 72 DES af: 
PNG, 4 PR of one ake 
M + 
SF f 
~ 
= 4 À = 
+ 2 is 
4 ria? ¥ 
= 


Mn 


ublic records 
nits self-authentication of certified 
i. It represented a much needed 
dening of the pri hough the courts occasionally re- 
fer to “certified copies ric way,’ there are actually two 
“document inder this rule: (1) the “copies” 


L 


plies only to an official record, 
iments” authorized by law to be 
ded or filed in a public office.’ 


“The court’s analysis is correct 
complete citation should in- 
ts. $ 909.02(4). The Leis 

describe the practice 

909.02(4), although 

tly mention that 


: MATE ! 
tar? 
ir 
LL 


dated by a certifi 
and sufficiently 


e PTR STS 


GvIDENCE = AUTHENTICATION AND IDENTIFICAT ON 


; $ 902,4 
11 public documents, then, à te 
# El court determines ce Within 


th Lit, 
ining try ether the docu, e Pe of thi 
his rule by examining th 


i ocument qualifie 
; e applicab] 
overning the duties of the public Gba one al 
tice. The rule specificall includes q 
tet Documents meetin these requir 
ER this rule. ; 
3 The second document i 
itself. McCormick define 


For purposes of the law of evidence; a ce 


rtificate is a written state- 
ment issued to an applicant by an official that recites certain mat- 
ters of fact. It is not a part of the Public records of the issuing office, 
although a common form of Certificate is a statement that a docu- 
ment to which it is attached is a Correct 


Copy of such a record.” | 
Wis. Stats. $ 909.02(4) implicates the very kind of certification 
scribed by McCormick: namely, a public officer certifying that 

+ copy of the record, etc., is a correct and accurate copy of the 
original record in his or her 


Possession. It may be sufficient as 
the custodian certify that the record is correct by affixing the sea 


8 rule.’ 
8 under 
regulations 


mplicated by the rule is the certification 
da Certificate” as follows: 


| di. ds, reports, and recorded 
dants driving record describes the at- public nce, g data compila- 
tached docuspen ts Anthea ROSE RS does not apply to public 

: true and “Because £5; 11085: ARA, does no ce documen 

me the original record. Because S: documents generall ro ice M basinal 
AE © te sufficiently identifies the _ ‘provable when eee 902(1), (2) 
ood to a T AA AE se record - form under [Fed. R. ase by certified 
neniesa that each pA nathanna, or (3)] may not be prov 
be under seal to ass 


id. 902(4)]”) 
yeo qin der. [Fed. R Br: 
- cot br OITIR ? o ig Eyre BE is addi 1). 
Therefore, the trial RE D + DOMEN AU PR CII 134 Wis. 2d 441. 
concluded that did not ‘State v. Leis, 
under seal because each page 2 na 


SE ates 498, 501 (Ct. App. 
=. 447, 897 N.W.2d 498, 501 

contain a seal. 7 NW 447, 397 

134 Wis. 2d at 446, 39% to aoi 


1986) (typed summary of defendant's 

EN nr i 1986) (ty ped Sirf was inadmissible be- 
erry. ñ Fe ArIvVILE +t van FE Pa. 

500-501. > À NA 4) ad- sause it was not a 

“sory committee's noté (TRE QUES SE pts, § 248:23.0r Wis, Etat Qi 

law and innumerable PAR et | ~~ §yicCormic avi 

cating copies of public records g as £ a en] illustr 

tificate, The certificate qualifi athen- | 

publie document, receivable 


= Pa $ 
r; JE SN : ’ 

ho 

# 


tic when in CODIOR TIEN tet ah pt 
Evid, 902(1), (2) or. MAS hé 
a - 


Wiscon 
$ 902.4 t be ay p Evon EVIDEN 
: 6 certificate may be issued by the | 
and a ea AT ehorieed to make the certification, mp lan court 
or other FAR common law position that a custodian of à , “ule Stats. 
continues tit implied duty and authority to certify the acou autho 
re of a public record in his or her possession.’ The ES produ 
pe copy è cust comply with the requirements of Wis. ge alcoh 
teste (2) or (3), or comply with any other statute or ae gover 
approved by the supreme court. ; e unde: 
The rule demands that actual copies of the public records been 
attached. It does not provide for authentication of a docume parti 
which summarizes the contents of other public records, unes : Wi 
qualifies as a “data compilation” under the rule.’ It tons 
Compliance with Wis. Stats. $ 909.02(4) also means that the pu 
copies of the public records meet the requirements of the “origi. § 90 
nal writings rule,” pursuant to Wis. Stats. § 910.05. The certif. Gi 
cate is itself an original.’ Although certification is an excellent prov 
form of proof, “the authenticity or, more likely, the accuracy of in ne 
even Re ertifi ed” record (e.g., a judgment of conviction) may be eye 
enged. ele oe i 
The Wisconsin rule is substantively identical to Fed. R. Evid. peas 
a en ù Pi 
15 haro 
ides for the self-authentication of doo! 
jlications purporting to have been que: 
s rule is substantively identical to the 
yas consistent with prior state othe 
of official publications are statutes, 
4 sory 
, Evidence § 300 (7th ed.); (“In the ab- A 
‘sence of a statute to the contrary, the 1991 
usual view has been that authority to ieee 
ae ge CO) Di oS of public records is con- auth 
iterally as requiring a copy and 
lude paraphrases or sum- 2d 9 
a certificate saying OU (blos 
K’ is not admissible t0 char 
4 s . 4 advi- USA 
Rev 902(4) 1 
4 f 4 2002 WI 107, a6: 
589, 649 N.W.2d Wis 


. hard 
oinal). 
oe 
a? 


109 02(5) Judi: 
an 


9 
INL 
het 


bf 


gyipENCE AUTHENTICATION AND | 
DENTIp 


ICATION 

urt reports, and admin: 
cata $ 909.02(5) extends rtive re $ 902.6 
gthor timed it also appi “publ 
p contoh Ki ston Mini M, re 
do ment websit SACRÉ distance or Vehicles relating p prlets 
pres his rule; noe he inte net information ntai | 
paderi Di ulated aliaa that data may be self-authentr à ta 
ier EAP be anna PU ged by mation 

arties SSed under W: y Unauthor: 

Wis. Stats. § 909.02(5) allows to Stats. § 904,085 °° third 
tion of the publication. T ? OWever 


publication must still pass muse sibility of the conte 


2.6 N er under 
§ 902.6 Newspapers and period: 
Given the slight likelihon, A Hodicals 
provides for the self-aut 


h nts of the 
a hearsay exception.® 


practices.” 


To be determined is whether the qualification that the 
newspaper or periodical be “printed” restricts this rule to 
hardcopy media (e.g., “the” morning newspaper delivered at the 
doorstep) or whether it exte ids to online versions as well. The 
question, though, is hi ra 
the newspaper’s internet 
other rules discussed 

iit 


as 


k 
* 


Et iQ g 
sory committee’s note. d od bis 


$Li Roth, | + 20 } AE 3 ir authenticity may 

evrouw V. KOUN, 29, eG f 
RAR (CT. ADP. r purposes 0 

nes 459 N.W.2d 850, 85 ~~ ayn be FA l e 5 KE hed fo Le Rules 

990) (finding that the Wisconsin AE admis 

torists Handbook \ 

authenticating und 


` 


IES 


We 
r $ T DIU 
À — y aes 4 4 Th As 
aa Hinz. 121 WIS. 
f ree | 4 i 
éy 
7 


Wisconsin Eving 
N 


ions of Wis. Stats. § 909.02, th; 

As with PRE ro option of authentication. The naas rule 
speaks only x ae newspaper OF the periodical may be offered ion 
reflected ar the matter asserted only if it qualifies unde Or 
the truth a ton, Market quotations appearing in the orki à 
hearsay exc example, may be authenticated under thig my 
newspaper, 10 the hearsay exception for publi ule 


issible under i 
= ae ey urona to Wis. Stats. § 908.03(17).° Older ston 
in newspapers or magazines may be admissible as “ancient” diver 


ments under § 908.03(16). 


$ 902.7 Trade inscriptions and the like 

" This rule extends to trade inscriptions the same privilege of 
self-authentication accorded to official publications, Newspapers 
and periodicals.' It is sometimes justified on the ground that the 
risk of forgery is minimal, but a more convincing explanation 
may be the substantial protection given trademarks and brand 
names and the great effort made to induce public reliance on 
such information.? The Wisconsin rule is virtually identical to 
Fed. R. Evid. 902(7). 

Wis. Stats. § 909.02(7) applies to inscriptions, signs, tags, or 
labels which purport to have been affixed in the course of 


§ 902.6 CR 


N.W. 426 (1931) [other cases omitted] 
and Woodard v. Weigand, 204 Wis. 
209, 235 N.W. 432 (1931) where the 
court said: ‘It is, of course, the law that 
a car bearing certain license numbers 
is presumed to be owned by the person 
to whom the license number is issued, 
and to be driven by the owner thereof 
or his servant.’ ”). 


*Fed. R. Evid. 902(7) advisory 
committee’s note (“Several factors 
justify dispensing with preliminary 
proof of genuineness of commercial 
‘and mercantile labels and the like. 
= The risk of forgery is minimal. Trade- 
= nark infringement involves serious 

ilties. Great efforts are devoted to 

the public to buy in reliance 
à ames, an d substantial pro 
en them. Hence the fa 
reatment finds recoga 
es. Cattle branda hore 


§ 902.8 


provided by statute. — 

Acknowledged documents 
of this rule. It is no 
§ 902.9 Commercial pape 
” This rule incorporates th 
Uniform Commerc! 


ntains 4 catch-all provision, stating t 
cknowledgment may proceed as 3 that 


are not a fortiori admissible 
t a hearsay exception.” 

r and related documents 
e authentication provisions of 
‘al Code which relate to commercial paper, 4 


| 


WISCONSIN Evne 
Ce 

the 

TWise 


by virtue 


the 


broadly applies to commercial paper, signatures on commercia] 


paper, and docur 
the extent permitted by 


ocuments relating to commercial paper, but only + 
Chs. 401 to 409. In effect, the Unifor 


Commercial Code controls the extent to which this evidence iş 


self-authenticating. 


Fed. R. Evid. 902(9) is worded differently, primarily because of 
concerns related to federalism and the perceived need to enact a 
rule which would cover the diversity of commercial practices in 
the United States. Rather than expressly incorporating the 
Uniform Commercial Code, Fed. R. Evid. 902(9) refers to “the 


extent allowed by general comme 


§ 902.10 Statutory rules 
Wis. Stats. § 9 


om mit- 
b with 
806.067 
> latter 
_ io 
rdence” 

ee 


nt satis- 


z 
Ans. 
LH 


) 1 


_ court also observed that presumit 
the authenticity of signatures m ‘a 


rcial law.” 


eae NERS: 09.02(10) expressly recognizes the applicability 
_ of specific statutes prov! ding that a signature, document or “other 


action, held that the note establishing 
the debt was a “legal act” and hence 
not hearsay, yet a supporting affidavit 
failed to authenticate the note by 
showing the affiants personal knowl- 
edge that it was a true and correct 
copy; although the proponent also 
proffered the note under Wis. Stats: 
$ 909.02(9), the party failed to explain 
how: a. copy ofa note take” 
authenticating under $ 909.02(9); 
thus, the point was undeveloped at 
the court declined to address it; we 


° 


nce with Wis. Stats. $ 403.308 
to the copy authenti 
se Fed, R. Evid. 9029 a% 
mittee’s note; also Repo ‘ary 
ommittee on t | 
y federalism concert law 
at modern commer!” ro 
+ on the foundation Pal 
» Uniform Commer 


Le 


” 


CE—AUTHENTICAT 
ÉVIDEN ICATION ANp 


en ENT CATION 
the matter 1S presumptively : 
‘ise These one provisions are soa iima facie ss 902.12 
i t enui 

i MERANA of the Haoa oug out re or accurate, 
ue on aocunt > Subsectio ( QS in Wis. Stats. $ Statutes,’ 

embraced in such Statutes. It : extends to Fa 909.02 focus 

that legislatively approy S through Wj er matters” 

i lidity fi ed scient; Stats, § 909 
| It test results. The Significanc establishing the i ious prima 
nt rule dispenses with the neg J R de Fauthentication is thar ar 
to through extrinsic evidence“ “°MOnstrate such a foundation 
m $ 902.11 Health care Provide 
rre 

1S Wis. Stats. § 909.02(11) simply Sue 

available pursuant to Wis. Stats s oosina records made 
of authenticating, thereby obviating the need stl are self. 
a demonstrate compliance with a hearsay extaseenis iaat 
in genuineness or accuracy of the records ! Snow tne 
Le e 
‘3 § 902.12 Certified domestic records of regularly 


conducted activity 


Wis. Stats. § 909.02(12) allows proponents to authenticate do- 

mestic “business records” through a certification procedure. It is 

y based on Fed. R, Evid. 902(11) (note that the numbering between 

r the state and federal rules is off by one).' The rule is (mostly) 

coextensive with the hearsay exception for records of regularly 

conducted activities, Wis. Stats. § 908.03(6); any record covered 

by the latter may be certified under the former. The certificate 

accompanying the records must faithfully demonstrate taph 

records meet all foundational elements required by MEN ou 
The records may be duplicates or originals. More precisely, 


4 


Pet ie E a e] 


[Section 902.10] and ha 
| Wis Stats. $ 909.02(10) Judicial media evidence. See United nt 
| | Council Committee’s Note (All exist- Bro 


ir, 2016) 
EEE APTE DL d. Serv. 264 (3d Cir. 2010), 
i ing statutes which próvide that a doc i A aa 137 9. Ct. 695, 196 L. Ed. 


‘ne or authentic — ei h 
are retained.”) Fe Comm aise. pro- 94 672 (2017) à child pornogr ir 
retained. ).. if sails TES 


a = tates) ec caserthe AR a offering 
under then existing law. __ sela ts. -Faceboo ages, nN 
çi ie TN AE EE Ré gad ane ire 


fore requi 


. aA 
eee DT 
Ig Q O a © 8C » A OI n. pene ai y 
i... See WissStai8 sie” or 04 I 
ale EF J A F. pT S 4 , nS 4 < (Te qj 
[ 3 FOR TS e aha evidence, 
Ve 101 eZ. LAC A ur CHE © TÉL 


gji | 1e. O41, 
_ Wis, Stat 


[Section 902.11] ot PR EE ® To auth 


Lomment; (4 


WISCONSIN Even 
OR 


pviDENce—Av 


§ 902.12 
att 
fi te must state: h * B BIBI 
A wants ced, ne Ne Oe tung pee 
of the ur ation was recorded by a person with Pergo O todian 
RENTA or from information transmitted by a persót with ahead it 
nowledge; ithough 1 
personal know f ; 
b The ey: was kept in the course of a regularly conductag se) 
tivity; a 
RG fé Was a regular practice to ale Pee ae ata g 902.13 | 
The last requirement is an anomaly; although Fed. R. Evig : 
303(6) carries such a requirement, Wis. Stats. § 908.03(6) dog, Wis. * 
not. The difference was undoubtedly overlooked when Wis. Stats stats.§ 90 
§ 909.02(12) was adopted. Pragmatically, it is best to Just ignore latter apr 
it, as has been the practice, it seems. See § 803.6 (despite the dif. 902(12).' | 
ference in language, the. federal and Wisconsin rules are records 0: 
construed similarly; i.e., the wording appears to make no differ. any recor 
ence in practice). Sticklers for statutory construction may assume For the 
that its concern about the “regular practice” are interwoven int OX 
0 § 909. 
the existing elements of $ 908.03(6), regardless. The person company 
certifying the record need not have personal knowledge of the falsely n 
events contained in the records or of the making of the record. the law 
ponent relying on the certification rule must provide writ- Propone 
ies” that provides sufficient time for cation it 
records and challenge their admis- 
le records). Although § 909.02(12) § 909.0 
the rule contemplates pretrial | 
btle; yet important considerations. The t 
rst, the proponent mu vide written notice to all adverse authent 
parties of its in | aticate records by certification, yet diction ` 
| es | provide notice to all parties. Any party 
fds may be considered “adverse” for 3 
4 ‘ficati be Š 
“records and certification must £ 133, 312 
le assumes, copying “sufficiently in (2008) ( 
Ord and certification into evidence $ ye 02 
D oc . ution, 
Le r opportunity to challenge introduc 
atly, the proponent mus count re 
isonably permits OP: and Wi 
fication and rais | S 691,24 
"à Li jection ony bj 
ai “ta he $ 891.24 
riod S0 tice of : 
ee th | records, 


$ 909 € 
authent 
compan 
the offe 
ten no 
adverse 


sel may, if she 

ifficient time W 

) eg., the T° 
Ti 


NR i 
Lit | 


gyiDENCB—AUTHENTICATION AND Ip 
ENT 


joni IFICATIO 
ds’ significance wa N 


DOr ” 4 S not re ' 

ot “forgot to provide any): Cadily à $ 909,03 
Jrould be enhanced parler notice) on ge. before trial 
ystodian. Besides § 909 no cring 1 elr evidentiary °Uñisel 


sui 
statutory procedures which 112), Stimony p 


although it 1S strongly su 
otherwise unnecessary is 
ing à good record,° 


902.13 Certified fore: 
activity reign records of regularly cond 
Wis. Stats. § 909 


$ 909.02 | 
stats.§ 909.02(12); the fon (13) is the 


analo 
s A mer a gue of Wis. 
latter applies to “domestic” applies to “fo 


902(12).' This rule is coe 


ver tical in its application to 
§ 909.02(12). The one critical difference is that cortifeat: i 
companying foreign records “ cor tlle nona 


must be signed in a manner that, if 
falsely made, would subject the maker to criminal penalty under 


the laws of the country where the declaration is signed.” 
Proponents should incorporate such information into the certifi- 
cation itself: "19M SRR SIGS ae a ot Wat cic. 


‘fi. NO Nain 


$ 909.03 SUBSCRIBING WITNESS’ TESTIMONY 
UNNECESSARY 


| 13 314 TAIO , D, © g 
The testimony of a subscribing witness is not pere 
authenticate a writing unless required by the pe of the ju 
diction whose laws govern the validity of the writing. 
ee ee LOBEL NONN: B19! oe 
TU. ORG Pace ae aye ilable for 
| | cord and certification ava 
‘See State v. Doss, 2008 ed inspection sufficiently in advance of 


i 0 ification 
1 33, 312 Wis, 2d 570, 754 N.W.2d i ‘the offer of the record and certificatic 
ref (dicta discussing Wis. Had ‘into evidence, to ES pions 
by trustee P a ORY n, 
ao CAS the State proper ly, À 
ce t's owe BF. 


introduced the defendant 


rds . . € i 7 la 22 ji . ave’ à PR w FA ‘ 
Count reco FOR PEU Stats, State: 

À à: Tor IR e Lie tg as a1 

dir maid ag sé P SE ap | 


ANT 


$ 909.03 
(S.Ct. Order, 59 


| a $ 903.1 Testimony by su 


§ 908.1 Testimony b 


wis.2d R1, R349 (1973)) 


Wisconsr 
N Em 


AUTHOR’S COMMENTS 


pscribing witness 


p y subscribing witness 
| mais rule, which is identical to Fed, R. Evid. 903; re 


blend of evidentiary and conflict of laws concerns. At comm 


ttested document 
nent of a subscribed or a nt ha 
eae the. subscribing witnesses or account for + 
héres touts Later developments eroded this requirement 


d to 
heir 


i this rule eliminates the need for testimony hs 
bP ine eines for purposes of authenticating the writing, |; 
is consistent with earlier Wisconsin statutes.” Testimony by , 
1 subscribing witness is only necessary where required by the laws 
of the jurisdiction governing the validity of the writing. The de. 


termination of the governing 

problem. 

[Section 903.11. 
_ + TFed. R. Evid. 90 3 advisory com- 
mon law re- 


law presents a conflicts of law 


section embodies the substance of the 
second sentence of [Wis. Stats. 
§ 889.23]. The wording of § 889.23 
might be changed from ‘attesting’ to 
‘subscribing’ to conform with [Wis. 
Stats. $ 909.03]. S. 909.03 rejects the 
common law rule of very early Wiscon- 
sin cases. Silverman v. Blake, 17 Wis. 
213, 1863 WL 2352 (1863); Carrington 
v. Eastman, 1 Pin. 650, 1846 WL 1310 
(Wis. 1846); Garrison v. Owens, 1 Pin. 
544, 1845 WL 3084 (Wis. 1845).”). 


CH 


$ 91! 


ane Rr Ma oe oe 
wor 
Sy Bt em one tO con ne O CORO? MRO 


ua tr AN 


af 


TER 910 E 
CHAETRS EX ORDINANCE 
Definitions 
General cons 
“Writings and 
“Photographs” 
“Original” define 
1001.5 “Duplicate” defined 
0.02 Requirement of 
§ 1002.1 When original 
§ 1002.2 Photographs 
910.03 Admissibility of Dyn); 
§ 1003.1 When duplicates # Hates 
910.04 Admissibility of Oth 
§ 1004.1 Use of Secondary e 
910.05 Public Records 
§ 1005.1 Copies of public records 
910.06 Summaries 
§ 1006.1 Summaries 
910.07 


0.01 

1001.1 
1001.2 
1001.3 


1001.4 


g 91 


recordi 
ed 


EAS 
7 SS SS) Lys ts 


Original 
re 


sya 


vidence 


§ 910.01 DEFINITIONS 


For purposes of this ¢ 
applicable. soak Tih 
(1) Writings and re 
consist of letters, WOras 
down by handwayans eh 
photographing, magnete wi 
cording, ži other form of data co 
X-ray films, and motion pioi 


¢ 
ets 
q Ge SA 


PH 


iderationg: the m 
ngs” defined 


quired: Writings and recordings 


ay be used instead of originals 
er Evidence of Contents 


Testimony or Written Admission of Party 

§ 1007.1 Use of recorded admissions to prove contents 
§ 910.08 Functions of Judge and Jury dec 

$ 1008.1 Role of judge and jury, —— o. 


hapter the following definitions are 


cordings. 
ds or numbers, 
writing, 

lse, me 
7 mpilation or reco 
“photographs” include still 


ofa 


Ar 


sc AAU 
ludes. 


NTENTS 


O 
OTOGRAPAY TINGS, 


yth 


of the best evidence rule 


in lieu of the original 


“Writings” and “recordings 
or their equivalent, set 
printing, photostating, 

chanical or electronic re- 

rding. 
photographs, 


ii aa ety ‘recording is the 
writing or rece ded to have 


; “origi 


pile FE UT 
ring VY. 

i £ 
se J 
| 4 
i 
| 


: r k es iS Joh j | } 
a 1 Paves’ M WEN, ie 
ee Lam Mit) SIA 

a rT | ii 


De 


WISCONSIN Evmey 
CR 


aphy; including enlargements a | 

by means of Pihani i or electronic nes or D ia, 
4 i other e ATEN chen’ 

cal reproductit or D a) que whet! X 


e orig! 
curately reproduces : i 
ducas R1, R351 (1973); 1995 Wis. Act 225, § 520; 200) 


AUTHOR’S COMMENTS 


1001.1 General considerations; a ré of the best evidence rule 
1001.2 “Writings and recordings denne 

1001.8 “Photograp » defined 
1001.4 “Original” defined 
1001.5 “Duplicate” defined 


— nl 


LP Lf LP LP LN 


§ 1001.1 General considerations; the myth of the best 
evidence rule 

Neither Wisconsin law nor federal law recognizes a “best evi- 
dence rule” that purportedly establishes a hierarchy of evidence 
In effect, all evidence is created equal. The trier of fact sifts 
through the testimony and exhibits for whatever it deems most 
credible. Documents do not trump witnesses and vice versa. 
testimony, and exhibits are given whatever weight the 
short, the principle of party pre- 
our adversary system, permits 
issible evidence. The quality of 
n of weight for the trier of fact, 


-i . 
ay, te 


1647 
VAL WS 


st forth in Wis. Stats. Chapter 
preference that applies in some 
ordings, and photographs. The 


0 1 witness's verbal descriptions of the 
explicit sexual acts; the Chief Justice 
rote separately to qualify an asser- 
that Wisconsin has no “best evr 
lle” and to émphasize that, de 
at's failure to object t 
éliance on testimo® 
ris the video itself 
id the bench should 
W: co nsin does indeed 
F ting rule, even 
s not appe à 
DR er the Chief 
} | 7 : tential ap” 
28 sions in ch. 
ailec to raise) 
1001.1). 


d 


a. 
Li. 
Cc. 


cE—CONTENTS op W 
vIDEN RIT 


erence 18 a narro 
pre ires the use of an Fone’ Req 
the contents of a writin , Photo l when a Party atp. C% the 
original Concerns about the Etaph, or raat jttempta tao tule 
curate? Complete?) are elimin es of copie /?Y Using the 
The concerns made m " ated, pies (Are + Pd pie 
entury, When SCriveners, }j muc 
pied legal documents Abia 
nearly inevitable for Scrivener Hay 
Todays scanners and Photog -5 regardless of their ak errors 
foibles, but their “copies” nee He are no 
for several good reasons, Fir , Onetheles 


, S: subject to 
able difficulty rememberin St, Witnesses often ha chapter 910 


The original writin Papas against fraud.? 
to the admissibility OM pose as 
combined with the liberal] treat 


g the rule’s many currents and 
s fully justified by the far-reaching 
n civil litigation and, to 


Although the rule has created few discernible problems in 
Wisconsin law up to this point, technological advances may cre- 
ate more difficultiestin the next decades. The present rule was 
drafted at a time when computer technology was in its infancy. 
Clearly, the drafters could not have foreseen the revolution in 
computers that occurred. since the late 1980s, which has created 
a fluid technology and market that will continue to evolve quickly 
and dramatically. The advent of “Smartphones” means that many 
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